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INTRODUCTION

The title of the essay in itself implies a profoundly disturbing
phenomenon in the history of human warfare, yet consequently
it invokes a plethora of controversy as well. It is a common
observation that rape has always been un unavoidable part of
wars. In charting the incidence of rape in conflict zones, a brief
look at history revels that women have always been sexually
abused by soldiers. In ancient Greece, rape was "socially
accepted behavior well within the rules of warfare" for warriors
who considered the conquered women "legitimate booty, useful
as wives, concubines, and slave labor or battle-camp trophy"!.
"To the victor, goes the spoils" has been a slogan for centuries,
and women were included as part of the spoils of warfare.

Two astonishing facts led to the controversial argu-
ment of this paper. At the outset, the number of raped victims
grows higher with each war2. Whereas the lowest estimate of
raped victims in the former Yugoslavia number 20,000, most of
them Muslims,? in only 100 days of genocidal massacre and
rape in 1994 in the Rwandan conflict it is estimated that 25,000
women were raped.* What does this signify? This is indicative of
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what the following chapter will examine. Can an element of rape
on such a large scale in wartime be considered as an accepted
and expected phenomenon of warfare or is there a need for a
new type of analysis vis-a-vis political and military assumptions
about why and how wars are fought? Violence against women
in war has confirmed the treatment of women as sexual objects
in a terrible way. The world has come to speak of rape as an
inevitable fact of war - the reality of the behavior of the armed
forces. The origins of the systematic and methodical practice of
rape need to be examined: why it is out of control in armed con-
flict situations, and what makes it so universally violent in nature.

This paper will hold that rape is a weapon of war but
will furthermore seek to identify whether it is an asymmetrical
tool to wage a war. Although there exists a number of widely
accepted and interrelated postulates in both separate theories,
theories of rape as a weapon of war and the theories of asym-
metrical warfare, rape and asymmetrical warfare have five differ-
ent elements in common. These include: power, terror, altering
the terrain on which a conflict is fought, unconventional tech-
nigue and values. This is highly relevant to what will become the
central part of the thesis: / wi/ exarmine whether rape can be
consiaered an asymmetrical means o fight a war because It /s
an unconventional tactic where an enemy, by using terror on the
clvilian population in an already established unequal power rela-
tion between him and his opponent, alters the terrain on which a
conflict /s fought to make a woman's boay the battlerield. This
line of reasoning raises more questions than answers: are
women the enemy? Or are they a way to get to the enemy? An
important thing to note in this type of warfare is that it involves
no innovative development in terms of military hardware, but
instead it relies on an innovation in the military’s perceptions on
using already existent unconventional tools for fighting. In the
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argument that rape is used as a deliberate instrument of war to
cause physical harm, to spread terror, and to degrade women |
generally consulted the following authors: Askin, Jones and
Rosen, Donovan, Brunet and Rousseau, Sajour, Bishara and
Kaldor.

The experiences of the abuses and atrocities commit-
ted towards women through the course of the history have
proved that certain actions are wrong no matter what. The sec-
ond chapter will reveal the position of women in armed conflict
and will question how well the international law is responsive to
these women. Covering the period from the Nuremberg and
Tokyo trials to ICC one quickly concludes that there has been a
major breakthrough in the international perception regarding
rape being considered as a war crime. The International com-
munity excluded rape as a war crime from the International Mil-
itary Tribunal (IMT) and trailed rape only in conjunction with
other crimes with International Military Tribunal for the Far East
(IMTFE), although the Charters provided with the possibility of
condemning rape.

With no prevention mechanisms and mass rape occur-
ring on enormous scale in Yugoslavia and Rwanda, we notice a
gradual shift in the perception of rape as war crime. lts attitude
towards women and their inclusion of atrocities done to them
moves gradually from rape being considered as a torture, to it
being seen as a crime against humanity as well as a crime that
can constitute genocide. Further fundamental development in
regards to laws that are related to women'’s situation in conflict
zones have emerged with the International Criminal Court (ICC).
The mentioned permanent institution ensures punishment of
perpetrators not just in the case of rape, but other sexual vio-
lence that can finally be prosecuted as crimes against humani-
ty. With rape being recognized as a unique form of violence
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women finally became worthy enough to have their suffering
acknowledged. In the analysis of legal documents | found cri-
tiques in the works of Campanaro, Durham and McCormack,
Askin, Hoefgan and Booth.

In the third chapter | will apply Dan Bar-On’s model of
"working though trauma". The five stage model: knowledge,
context, strong emotional reaction, counter reaction and
becoming independent, will be applied through the interview
conducted with Jadranka Cigelj in order to see what are the
necessary steps for a victim to go over this trauma. This chap-
ter will also attempt to reveal and disguise the hidden truths and
present them in their naked light of women who are impugned
by the ones who should care for them the most after they have
been vulnerable and abused, their loved ones, their family and
friends. Naked truths are truths that are presented to us, striped
of artifice or ornament, to be accepted at face value. Truths con-
cerning such a fundamental aspects of human interrelations
such as gender and power are far from transparent and natural,
even in their denuded and dismantled incarnations. | encounter
and discuss problematic issues such as silence of victims,
stigmatization by society, and problems with the media. Further-
more, | raise the issue of whether at certain moment victim is no
longer solely a victim, and whether she is fighting back with
alternative means. In an attempt to clarify these concepts | gen-
erally referred to Dan Bar-On, Sarnavka and Cigel].

The methodology used in this paper is, primarily, a the-
matic look of rape based on the analysis of two theories from
different areas that are applied in the new field. Consequently, it
poses a risk to the thesis, as there has not been any literature
dealing with exactly the same subject. Nonetheless, the imper-
ative object of the paper is to question through the analysis of
the legal documents why does rape happen and how is interna-

INTRODUCTION /IV

tional law regulating it. A qualitative interview is provided in the
third chapter in relation to Dan Bar-On’s theory of working
through trauma.

Notes

1 Askin, Kelly Dawn. War Crimes Against Wormen. Prosecution in Interna-
tional War Crimes Tribunals (The Hague: Martinus Nijhoff Publishers,
1997) 21-24.

2 Vesna Kesic, Vesna Jankovic, Biljana Bijelic, Ed. Vesna Kesic. "Women
are Victims of War. But Women also Know 1,000 Ways to Survive. Women
Can Change the World". Women Recollecting Memories: The Center for
Wornen War Victims Ten Years Later. The Center for Women War Victims:
Zagreb, 20083, p. 42.

3 Marlise Simons. "3 Serbs Convicted in Wartime Rapes". Feb 23, 2003, p.1.
4 Cherie Booth QC. "Ending Impunity of Sexual and Gender Crimes", p.3.

5 Jadranka Ci%elj is rape survivor from two concentration camps. She
was taken to the concentration camp Omarska on June 14t and was held
there until August 30t 1992. From there she was transfered to another
concentration camp Trnopolje, where she was held until August 8" 1992.
She moved to Zagreb, Croatia on Sptember 29t 1992, where she lives
currently. She was the first to speak about rape in the concentration
camps in public, and with other eleven women gave the first interview in
November of 1992 to CNN. Five spoke publicly. At the time when | con-
ducted a three hours long Personal Interview, August 2nd, 2006, Cigelj
worked at the Croatian Government Office for cooperation with NGOs.
Her perspective is particularly valuable not just from the perspective of a
survivior but also from a persepctive of a lawyer.
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WHY RAPE?

"We may conceptualize war as a distribution mechanism mak-
ing allocations of scarce goods to competing parties".! When
two sides disagree over the piece of territory or resources they
fight a war in order to determine which sides gets it. Thus, if war
determines who gets what according to which side is stronger,
then it determines the power relations between the two.
Nonetheless, much of the recent literature is focused on what is
called new wars, asymmetrical wars or fourth generation war-
fare (4GW). The prefix in front of the word war already points to
the fact that these wars are different. New wars have different
goals, fighting them with new means of warfare.2 It is a common
knowledge that rape is regularly practiced by soldiers. Yet, the
higher numbers of victims with each successive war invokes the
imperative question: is rape becoming a new means of warfare?
What kind of warfare? With what aim? One of the victims reveals
her experience and provides a possible explanation. "About 300
of us ended up in the concentration camp called Trnopolje.
Thousands of people were already there. Women and children
were separated from the men. The living conditions were terri-
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ble.. And they used to take a dozen of young girls and women,
and rape them all night long... Nobody was allowed to talk.
Move, cry, not even mourn over somebody. | have no explana-
tion for [the massive incidence of rape]. | do not know why. [But]
| think it was planned in advance and intended to destroy the
soul of a nation."

Donovan explains that humankind’s tolerance of sexu-
al violence is not established by postwar international tribunals,
but, rather, by societies in times of peace. "When the rules of
peace classify forced intercourse within marriage and widow
inheritance as men’s entitlements; when domestic violence
against women is quietly condoned as a necessary means of
behavior modification; female genital mutilation is defendant as
an acceptable precaution against promiscuity; when domina-
tion by males is seen as the natural order of the universe, rape
exist in a limbo of mixed perceptions, viewed neither as lauda-
tory nor especially loathsome."* If sex crimes are regarded as
mere "misdemeanors" during the peacetime, it is very improba-
ble that rape will be perceived as a high crime during the war.
As long as violent aggression against women is tolerated in
everyday life, the rule of law cannot change much.

The antithesis to this argument is given by Mary Robin-
son who states the opposite. The incapability of international
lawmakers to "deconstruct the role of rape and sexual assault"
during armed conflicts until recently can partially explain the
incidence of mass rape in wars. Furthermore, she elaborates,
the recognition, identification and prosecution of rape as violent
crime were lacking.® If no one denounces or punishes perpetra-
tors of rape, rape can with no obstacles become a tool of mili-
tary strategy. Someone has to be held accountable for these
human rights abuses. Otherwise, women have no protection
against rape or any way of seeking help and compensation after

they have been assaulted. Robinson explains that when gender-
based persecution during armed conflict has been recognized,
it has been incorrectly understood in terms of attacks on
women’s honor. International criminal tribunals should perse-
cute gender-specific crimes of violations against women by pro-
viding new legal models. Gender specific prosecution requires
new laws that are gender sensitive, followed by judges that
compose of both men and women. This certainly hasn’t been
the case before the International Criminal Tribunal for Rwanda
(ICTR) was established, as there was only one female judge. If
it was not for her contribution, rape would have never been
prosecuted as war crime.® Lack of female representation in this
sphere as in many others may be explained with the feminist
theory of patriarchy.

Patriarchy:

The origins of gender inequalities where men dominate women
is a consequence of societal structure called patriarchy, feminist
theory explains. Neo-feminist study of patriarchy finds that cul-
ture and civilization revolves around desire for power?. Histori-
cally, patriarchy emerged together with private property,
monogamous family and state8. Accordingly, desire for power is
manifested through violence of nature, class, and other man
and women. As such it is recognized as the main culture in
which we live.

Gender domination was not discussed as such before
the 19t century when anthropologist Maine in analyzing the
Bible, came up with the concept of patriarchy. Kunarac and Sar-
navka point out that he describes Adam, the first man, as the
absolute ruler in his house as he rules with the life and death




of his household members."?® Max Weber’s argument is some-
what similar as he defines power of patriarchy as unconditional
in the household sphere. Women and children in Weber’s world
represent property, Kunarac and Sarnavka elaborate. Weber,
furthermore, argues that women are dependent on patriarchy
"because that is the normal representation of superior physical
and intellectual energy of men". Thus, repression of women can
only be explained in this way for Paterman, who aims to make
this oppression distinct from other forms of oppressions.’® She
further maintains that "the family has always been constructed
to serve as a patriarchal institution of unfreedom. For women,
consent is dubious, if not absent, individualness is subsumed
under the authority of the husband, and freedom is effectively
negated."!

Through gender domination man have a legitimate
right over women’s bodies as well as over capability of repro-
duction. This is manifested, Paterman critiques, through the
separation of civil society from the private sphere, which is in
fact the separation of men’s minds and women’s body.2 Pater-
man argues that the downfall of patriarchal theory, "which had
legitimized a system of power based on the supremacy of
fathers and a hierarchy of families culminating in the royal fami-
ly, was only half of revolution". It resulted in equality among bur-
goise men. Nonetheless, women were included in civil society,
not as individuals, but in relation to husbands or fathers, being
in the lower level to them. "Paterman interprets the term ‘frater-
nity’, as a literal description of a system governed by as broth-
ers".13 The social contract supposes, according to her reading
of contract theory, a basic, and not very visible sexual contract
by which men appropriate women’s bodies.

Ortner seeks to portray women’s subordination to men
by comparing how we perceive culture and biology in relation to

men and women. He begins by explaining that humanity tries to
rise above nature of existence by defining it as simple. Conse-
quently, people always see nature as a lower level of organiza-
tion then culture. Culture is identified as the creation of and the
world of men. In contrast, women are identified with biology
because of their body. They take care of the children who are
not socialized and they do the household work, which makes
them closer to nature. "Women and household are in this way
shown as inferior in relation to cultural sphere and men’s role in
society, and women are seen as necessarily subordinated to
men."14

In quoting Millet, Kunarac and Sarnavka explain that
men practice unspoken gender politics. This is included in the
structural establishment of power as well as in mechanisms by
which one group controls the other. In case of patriarchy, men
control the women. Male gender politics is multidimensional
and functions on several levels. Two that hold importance to this
paper are: the Societal level and the Power level. The Societal
level explains that the main institution of gender politics is fami-
ly which serves as the basis for male domination. The Power lev-
el elucidates that patriarchy is maintained by enforcements,
impositions that are built into the legal framework as well as with
the fact that rape and family violence exist.!®

Self-sacrificing matriarchy:

There are two different societal levels on which gender politics
function: the patriarchal level and the micro-matriarchy'é. The
patriarchal level is the level which establishes man as the dom-
inant gender, it is the level of history and the level of State and
Nation. On the other hand micro-matriarchy refers to the family




and every day life where women take over the domination.'” The
author further maintains that women actually cooperate in the
process of their repression as they willingly both take care of
their children but also have their daily jobs, and they sacrifice
themselves in order to perform well in both of these duties and
in this way never have time for themselves. "Local patriarchy on
the macro level correlates with the micro level self-sacrificing
matriarchy, meaning: the structure of authority which gives pow-
er to the women on the level of primary groups."® Hence, if
women have any power or domination they have to work twice
as much, sacrificing themselves. In this way they are trapped in
a vicious cycle of sacrifice that reproduces domination and vice-
versa. The author points out that the problem is that they both
reproduce patriarchy on the macro level.

Accordingly, in the micro self-sacrificing matriarchy
women make all the important decisions in the household.
Women’s power and influence resides in the fact that all the
household members are dependent on her.1 Little girls from
very early on are taught how to take care of the household so
that they can take care of their men, who learn to be dependent
on their mothers, sisters and wives. The author moreover
describes how communism created an ’omnipotent’ model of
women. Meehan explains that the situation is not much different
in the West, Ireland specifically. Due to the strong traditional
feelings there were changes in the Civil Service in 1983. They
expected the progress of women'’s rights, having an impact but
on personal cost. Senior professional women disclose that they
had to become ’superwomen’, to adopt male work patterns and
to behave at work as though their families did not exist.20 This
women does not lack any equality, she has too much of it. She
is supposed to do all the housework plus the labor work. This
creates misbalance in the equilibrium that women and men
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share in matriarchy and patriarchy and crates a new, symmetri-
cal model, as opposed to old, traditional, asymmetrical model.
Disturbed equilibrium is rebalanced by self-sacrifice of women
as the traditional model stopped working. During war time
women self-sacrifice even more as everything depends on
them. This form of patriarchy is the greatest during a war, "which
on the macro scale presents the total domination of power and
violence, while on the micro scale presents the complete affir-
mation of self sacrifice."?!

In fact, most of the theories in today’s literature trace
back the prevalence of rape to patriarchal society where power
relations between women and men were severely asymmetrical.
"The manifestations and causes of violence, such as of mass
rape, sexual slavery, custodial violence and enforced prostitu-
tion cannot be understood without attention being given to the
patriarchal mode of society in general and the domination of
men over women in all spheres of public and private life."22

Violence against women is imposed on women
because of their gender and sex, Radhika Coomaraswamy
argues. One of the Special Rapporteur’s on Violence Against
Women, she states that throughout the history power relations
between men and women were always unequal. This domina-
tion resulted in discrimination against women, which paved the
way for violence and prevented women’s further advance-
ment.23 A lack of attention given to women’s rights certainly
reflects their position of inferiority in all countries, societies and
communities. In her critique, Coomaraswamy pleads that it is
crucial to recognize that violence, intimidation and fear are
major obstacles to their full participation. "War is an inherently
patriarchal activity, and rape is one of the most extreme expres-
sions of the patriarchal drive toward masculine domination over
the women. This patriarchal ideology is further enforced by the
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aggressive character of the war itself, this is to dominate and
control another nation or people."2* To dominate another nation,
one needs power. But, power does not necessarily mean only
the armaments. There are other means to establish power, and
one of them is rape.

Power and domination:

But how is power defined and how does one nation establish
control over the other? To identify this, we first need to define
power and how does it relate to domination of one nation over
the other by means of rape. Power is one of the means by which
one nation communicates to another. "Power is a collection of
possessions which creates an ability". Rosen and Jones further
argue that it is the "ability of an international actor to use its tan-
gible (material) and intangible (behavioral) resources and
assets to achieve the desired objectives".25 Thus, power is used
to accomplish aims of the war. But power between two sides is
most often not equivalent. When two parties of the conflict com-
pete over an objective, their abilities to exert power may be
nearly equal (a symmetrical power relations) or very unequal (an
asymmetrical power relationship).26

In the argument that rape is a weapon of war, the tan-
gible or material resources in establishing power are weapons
and the intangible or behavioral asset is rape. Civilians are tar-
gets used in war strategies, and not the accidental victims of
combat. Kaldor reveals that at the turn of the century, the ration
of military to civilian casualties in wars was 8:1, whereas in the
wars of the 1990s, the ratio of military to civilian casualties is
approximately 1:8.27 Bering in mind that women civilians, are
already in disequilibria on the societal and power level as the

legal institutions support male dominance which also uses rape
and sexual assault, their power of defense is trivial, not even to
mention that they no not posses any armaments. Thus, rape is
a behavioral means of power for achieving outcomes favorable
to a party’s objectives. If power is a means to ends?8, then rape
is an additional mean, an instrument for achieving subsequent
objectives. Azra Smailkadic argues that "men are thought to use
violence in order to realize their goals and this behavioral mod-
el is passed on from generation to generation".2®

Altering the terrain on which a conflict is fought
- battlefield

Women are used as a means to humiliate the enemy. For cen-
turies women were considered as men’s ’property’ and the
guarantors of a family’s high merit. As such, they are a target of
choice for anyone aiming to degrade a man’s honor. In doing
so, he disturbs the peace of a community or people.3® By dis-
rupting normal social relations within the community, one can
argue, one is killing the whole community. "Their [women’s]
bodies have been turned into a symbolic war front on which
warrior man prove their twofold supremacy: as members of a
warring side and as the sex that sends a message to the enemy
that is capable of 'defeating and humiliating’ him on the body of
his wife, the reproductive nucleus and symbolic property that
has to be destroyed in order to show who is stronger."' Hence,
the question that arises from the previous statement is who is
the real enemy if the battlefields are women’s bodies? Women?
The male enemy? Is it the civilians? Can we identify the enemy
at all? And what kind of warfare does this constitute? What
needs to be questioned is what kind of warfare this is so we can




find the necessary means in order to prevent it from happening
in the future.

In trying to define the type of conflict, which is fought
by using rape as a weapon of it, and thus establish the intend-
ed enemy, we need to turn to a completely different theory of
conflict in international relations that points to the question of
battlefield. This is the theory of the asymmetrical conflict. As we
have seen earlier, new wars have different means of fighting a
war. A classical definition of asymmetry is defined by the US
National Defense Institute for National Strategic Studies in its
1998 Strategic assessment. "Asymmetrical threats or tech-
niques are a version of not fighting fair, which can include the
use of surprise in all its operational and strategic dimensions
and the use of weapons in ways unplanned... Not fighting fair
also includes the prospect of an opponent designing a strategy
that fundamentally alters the terrain on which a conflict
is fought."2

Top Down Approach

Thus, if the aim of the rape is to 'rape’ the whole community, this
implies that this is an ordered strategy from the top level and not
the an accidental, sporadic incident. Turshen explains that mili-
tary rape is perpetrated in a context of institutional policies and
decisions, such as the national security or defense apparatus.3
Hence, the question is not what are the psychological and mate-
rial incentives of individual soldiers to rape. The real question is
what directs military commanders to encourage rape by their
forces. Therefore, it follows top-down approach, where rape is
an order for soldiers by the state apparatus who designed this
strategy to destroy one group, community or nation. In the inter-

view conducted with Jadranka Cigelj, a wartime rape survivor,
she recounts the deliberateness of the strategy:

"Our tormentors were mostly the same, as if they were
given an assignment. They thought of it as a working
duty. After investigation, the guard having a conversa-
tion with you would leave a note. We would find those
notes while we were cleaning, and on them was writ-
ten who was to be liquidated, which would be carried
out immediately. However, before the end, during the
culmination, a few young men in uniforms came, who
were probably mobilized, rather shocked. They kept
themselves aside. Furthermore, they would even react
humanly when being addressed. As if they were
ashamed, uncomfortable, but they were holding
weapon and had to protect the camp. You just know
that he would shoot if you had tried to escape. There
were those who would bring you some food, which
was very dangerous for them, they were forbidden to
do that. They would hide a bit of food in their uniform
pocket, because it wasn’t allowed. There were also sit-
uations like that.34

On my question did the orders to get the women
always come from the outside she replies: "Of course, probably
from the superiors"s. It was exactly known what women and
which nights? She explains: "If they called by your last name
when entering the door, you knew it was an order, otherwise
they would call the nearest one. What happened to me was that
| was taken outside for 3 nights by the camp commander Zeljko
Mandic, he would call me by my full name. the first night he did
it personally, on the second and the third night he sent some
men to get me. But they brought me to him."

In her analysis of the phenomenon of military mass
rape, Sajor reveals the cases during the Nanjing massacre in




the Sino-Japanese War (1931-37) and the mass rape of the
women in the villages of Mapanique, Candaba, Pampanga in
the Philippines during the genocidal attack by Japanese troops
on 23 November 1944.36 By systematic recruitment, abduction
and kidnapping of women Japanese Imperial Forces made
them sexual slaves. "The establishment, staffing, operation and
control of the comfort stations were part of the logistics of war."37
Numerous testimonies and evidence were presented at the
Tokyo War Crimes Tribunal, held immediately after the Asia-
Pacific War. The most significant case among these was the
rape and the massacre of Chinese women by the Japanese 10t
army and 16t Division in Nanjing in December 193738, The
event was described by American missionary James McCallum
in his diary, which was presented in evidence at the Tokyo War
Crimes Tribunal: "Never have | heard or read of such brutality.
Rape! Rape! Rape! We estimated at least 1000 cases a night,
and many by day. In case of resistance... there is a bayonet stab
or bullet. We could write up a thousands cases a day"%.

In late February 1944 Japanese military forces took 35
Dutch women ages 16-26 from five women’s detention camps
and put them into four brothels (the Officers’ Club, the
Semarang Club, Hinomaru Club, and the Seiun-so). One Dutch
women who was forced to work in Semarang was Jeanne Ruff-
O’ Hearne. At first she was under arrest at Ambarawa camp
together with her mother and her two young sisters. In February
1944 she was taken with nine other girls to the brothel. In her
testimony she reveals:

"We were in this house for only one purpose: for the
Japanese to have sex with us. We were enslaved into
forced prostitution... We were all virgins and none of us
new anything about sex... We were ordered to each go
to our rooms, but we refused... My whole body was

burning with fear. It is a feeling | can not possibly
describe, a feeling | shall never forget and never lose.
Even after almost 50 years | still experience this feeling
of total fear going through my body and limbs, burning
me up... He took his sword out of its scabbard and
pointed it at me, threatening me with it... He tore my
clothes and ripped them off. He threw himself on top of
me, pinning me down under his heavy body. | tried to
fight him off, | kicked him, | scratched him, but he was
too strong. The tears were streaming down my face as
he raped me. | can find no words to describe this most
inhuman and brutal rape. To me it was worse than
dying... | can’t remember exactly how long we were
kept in the Semarang brothel, but it was at least three
months. During that time the Japanese had abused me
and humiliated me. They had ruined my young life.
They had stripped me of everything, my self-esteem,
my dignity, my freedom, my possessions, my family."4

There are many different theories of rape, yet all of
them hold in common that rape dehumanizes a woman and
breaks down her sense of personal identity. Rape is a violent
assault on a woman’s body by force, attacking her physically
and emotionally. It is an aggressive act of perversely degrading
violence. Brunet and Roussau argue that it is also an attack on
her sex. It sends a message of repugnance towards women as
a class. "The logic of appropriation and submission of the class
of women holds rape to be an attack on women’s honor, rather
than a form of torture entailing physical and mental suffering
inflicted to intimidate or apply pressure."4!

In different countries, rape during war is used for differ-
ent purposes. According to Brunet and Rousseau, "rape may be
used as part of deliberate policy of ethnic cleansing (Bosnia-
Herzegovina), a military strategy (Bosnia-Herzegovina), a politi-




cal terror tactic (Haiti), an instrument of armed struggle (Kash-
mir, Bangladesh, Kuwait), sexual violence inflicted to remind
women of the restrictions on their sex, on their presence in the
public sphere (Peru). It can be a symbol of the destruction of the
social and cultural underpinnings of community (Bosnia- Herze-
govina); a means of military propaganda; a method of persecu-
tion and intimidation of an ethnic, cultural, or religious group; an
act of genocide (Rwanda, Bosnia-Herzegovina); an act of terror
aimed at discouraging women from pursuing leadership roles
that bolster civil society or from carrying on the activities, how-
ever minimal, that are necessary for economic survival; an act
intended to ‘defile the enemy’s property’; a form of humiliation
designed to hold up to ridicule the ability of a husband, brother
or a father to ’'protect’ a woman. Finally, rape can be used to
boost the morale of the troops, or as an expression of victory".42

Sexual assault is violent, and mass rape is group vio-
lence. The aim is to provoke hatred in victims for the perpetra-
tors. Hayden explains that mass rape is a tool used to partition
"an already consciously heterogeneous population" at the time
when the territory in which these people live is being divided
physically. "Thus mass rape is actually a corollary of the liminal-
ity3 of the state when a heterogeneous territory is being surren-
dered into homogenous parts".#4 The assumption made here
implies that rapists are not driven by hatred, but rather their acts
are meant to induce hatred in the victims.

Terror

Beverly Allen, the author of the book, Aape Wariare. the Hidden
Gernocide in Bosnia-Herzegovina and Croatia, defines rape war-
fare as "military policy for the purpose of the genocide currently
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practiced in Bosnia-Herzegovina and Croatia by members of the
Yugoslav Army, the Bosnian Serb forces, Serb militias in Croat-
ia and Bosnia, the irregular Serb forces known as Chetniks, and
Serb civilians."#5 Allen identifies "genocidal rape’™. Chetniks, or
other Serb forces, enter Muslim or Croatian villages, take sever-
al women, rape them in public and leave. "Several days later,
regular Bosnian Serb soldiers from the Yugoslav army arrive
and offer the now-terrified residents safe passage away from the
village on the condition they never return."4 Hence, by raping,
soldiers terrorize women so they do not feel safe in their socie-
ty any longer. The message that is portrayed is that if they leave,
they will be safe. But, if they decide to stay, they will be tortured
again. Consequently, terror is a strategy, not a cause. Thus,
again we have a different method of warfare with terror being
one of its crucial components. The successive strategy of the
perpetrators principally lies in terrorizing and tormenting popu-
lation, Marwan Bishara clarifies. The mentioned author of asym-
metrical warfare describes terror as the main aim of
asymmetrical warfare.4” Although there are number of different
definitions to asymmetrical warfare, terrorizing and tormenting
the civilian population is a common link to all asymmetrical
attacks. "The inclination of future adversaries is to use ’psycho-
logical terror™.48 What is one of the aims of rape? To terrorize the
civilian population so they leave the territory and in this way cre-
ate ethnically homogenous territory? What force to use, what
instruments of force to attain these goals? And why rape?
Although there is weaponry in the background, why isn’t it suffi-
cient enough to terrorize the enemy? "Terrorism is not a cause;
rather, it is a strategy".4® As Pentagon puts it simply: "The new
enemy doesn’t fight fair".
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Unconventionality:

Rape is a military strategy for the purpose of a destruction of a
one group by terror rather than by arms, as wars are normally
fought. For that reason, rape is an unconventional strategy as
soldier is attacking a civilian and not a combatant, and a
woman, not another male soldier. It neither punishes the actaul
perpetrator nor deters the operatives making the actual
attacks.50 Thus, the repist neither punishes the other military
side or the actual enemy by killing them or shooting at them and
in this way diminhses the number of soldiers on the other side,
nor do they prevent the future attack. Consequently, it does not
establsih the ratio of power in a conventional way, necessary for
allocation of scarce goods and resources, such as a disputed
piece of territory or the control of an instrument of state, which
normally define war, as it was mentioned and cited allready from
Rosen and Jones in the begining of the chapter. Thus, 7gpe /s a
unconverntional response to a conventional challenge, and /s, at
least in that sense asymimetrical.

Asymmetrical warfare uses unconventional tactics to
counter an adversary.5' Asymmetrical warfare, or also called
Forth-generation warfare (4GW), in contrast to previous genera-
tions of warfare, does not attempt to win by defeating the ene-
my’s military forces. "Instead, via the network, it directly attacks
the minds of enemy decision makers to destroy the enemy’s
political will."s2 Soldiers by raping as well do not defeat the ene-
my’s military forces, but they attack the minds of the enemy by
attacking the women of the community, and consequently their
honor.

"In most of the literature, the new wars are described as
internal or civil wars or else as ’low intensity conflict™.53 Martin
Shawn uses the term "degenerate warfare™. "For him there is a

continuity with the total wars of the twentieth century and their
genocidal aspects; the term draws attention to the decay of the
national frameworks, especially military forces."54

Tutsi women of Rwanda exemplify rape when used as
an act of genocide in the horror of 100 days of genocidal mas-
sacre and rape in 1994.5 |t is estimated that 25,000 women
were raped in Rwandan conflict.56 The trial chamber deter-
mined: "[Rape crimes] constitute genocide in the same way as
any other act as long as they were committed with the specific
intent to destroy, in whole or in part, a particular group, target-
ed as such. Indeed, rape and sexual violence certainly consti-
tute... one of the worst ways of inflict[ing] harm on the victim as
he or she suffers both bodily and mental harm... Sexual violence
was an integral part of the processes of destruction, specifically
targeting Tutsi women and specifically contributing to their
destruction of the Tutsi group as a whole. Sexual violence was
a step in the process of destruction of the [T]utsi group -
destruction of the spirit, of the will to live, and of life itself."s”

In the case of Rwanda, it seems, rape alone was not
enough for the perversely dangerous minds of the perpetrators
to destroy the Tutsi group. They though of another weapon to
guarantee pain and suffering: HIV.58 Accordingly, men carrying
the virus described their intentions to the victims. Rape with the
infection of HIV was an ultimate punishment that would guaran-
tee long-suffering and tormented deaths. For countless women
and girls who survived the rape only to learn that they were HIV
positive at the end of the massacre in July 1994, was just the
start of another torture. Donovan explains that indispensable to
the plan to eliminate the Tutsi population was the systematic
sexual molestation, mutilation, and rape of women and girls.
Accounts of amputations and mutilations of breasts and genitals
are abundant. Numerous women and girls traded sex for sur-




vival, and are now left emotionally, sexually and physically dys-
functional. According to the government reports after the geno-
cide 2000 - 5000 children were born to women who were
raped.®

Forced impregnation - Values

Forced impregnation and forced pregnancy were punished for
the first time on an international level with the Bosnia-Herzegov-
ina conflict. Perpetrators that rape women want these female
victims to bear the children of the perpetrator’s ethnicity. These
women are usually held in rape camps until it is too late to con-
sider abortion. The UN High Commissioner for Human Rights,
Robinson, states that rape, sexual violence and forced pregnan-
cy are violations of the right to life, liberty and security of the per-
son.

Bradford discloses that Muslim and Croatian women
who were being held in Serb concentration camps were chosen
at random to be raped. Serbs arrested Bosnian-Herzegovinian
and Croatian women, imprisoned them in rape/death camps,
and rape them repeatedly for long periods of time. Beverly
Allen, the author of the book, Rape Warfare: the Hidden Geno-
cide in Bosnia-Herzegovina and Croatia, explains that such
rapes were either part of torture preceding death or part of tor-
ture leading to forced pregnancy.80 Pregnant victims are raped
consistently until their pregnancies had progressed beyond the
possibility of safe abortion and are then released. In the first
case, the death of the victims contributes to the "“genocidal
goal™. In the second the birth of a child has the same effect
because the child is of Serb nationality, regardless of the moth-
er’s nationality.6!

In wars where military and civilian leaders use ethnicity and race
as their ideology for mobilizing people, women are under attack
from sexual violence because of their gender as well as their
race or ethnic identity. Rapes happen together with attempt to
displace the targeted ethic group from the region. The threat
and the act of rape are often used as a weapon against commu-
nity identity, in particular where ethnic or religious purity is at
risk. Degrading and humiliating women in such a societies is a
way of violating and demoralizing men especially because rape
is often performed openly in front of family and community.62 In
this sense it is an attack on the whole community although it is
the women who suffer physically and bear the burden of shame
and social ostracism. Hence, rape affects women'’s "eligibility" to
marry or remain married. The primary aim of rape is not to make
women reproduce for the other community, but to stop them
from reproducing for their own community. Aware of the fact
that women are the guarantors of the virtue of family, that their
value, in certain societies, originates from and rests in their puri-
ty, an attacker is destroying one women'’s life as she is not capa-
ble to live normally in the system according to which value
standards she does not apply any longer.

Having in mind that asymmetry emphasizes the quali-
tative differences in means, values and style of the new enemy?®3
is it safe to say that the perpetrator of rape is an asymmetrical
enemy? An asymmetrical enemy avoids the enemy’s power and
attacks its points of weakness. The asymmetrical enemy fights
secretly against specific vulnerable targets using all the deadly
means at his disposal.®* Martin van Crevald in The Transforma-
tion of War points out the relative success of unconventional
wars against conventional opponents. He elaborates on this
idea by explaining that the way a society conducts a warfare is
based in the type of social structure and beliefs it holds dear. He




further provokes by saying that it is probable that conventional
militaries and high tech weapons are to become irrelevant.s

Taking all this into account, can one dare to argue that
rape is an asymmetrical mean to fight a war because it is an
unconventional tactic where an enemy is fighting unfairly in view
of the fact that the power relation between him and his opponent
are unequal and where he alters the terrain on which a conflict
is fought by making women’s bodies the battlefield?

The cultural significance of raping enemy™ women -
women of a different race, ethnicity, religion, or political affilia-
tion - is prominent is the analysis of rape in "sectarian conflicts":
"ethnic cleansing rape as practiced in Bosnia has some aspects
particularly designed to drive women from their homes or
destroy their possibility of reproducing within and *for’ their com-
munity.”"66 Military forces organize rape as a means of both
intimidating and depriving their enemies. The Lord’s Resistance
Army (LRA) considered rape, along with killing and torture, "a
tactic of warfare, a means of intimidation and control over the
population."67 Behind the cultural significance of raping "ene-
my" women lies institutionalization of attitudes and practices
that regard and treat women as property. For instance, some
societies require grooms to pay for brides. This is in fact a com-
pensation for the wife’s family as they lost their daughter’s pro-
ductive and reproductive labor value. Some societies recognize
only male heads of household and give men exclusive control
of the family’s assets, including control of wife’s labor and the
product of that labor. Moreover, some societies encode
women’s lifetime status as minors under the custody of fathers,
husbands, brothers, or sons.
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LEGAL DOCUMENTS

Most casualties of today’s wars are civilians, not soldiers. "If the
numbers of displaced and wounded are added to the estimated
death figure, the total proportion of war casualties who are civil-
ians may be as high as 90%". In modern conflicts, terrorizing
civilian population has become a common means of waging
war. This almost always involves the use of torture. More than
fifty years ago, at the post World War Il trials in Nuremberg and
Tokyo, the international community successfully punished indi-
viduals for war crimes. Never before had individuals been held
accountable by the international community for criminal acts
committed during war. This chapter will examine how well is
international law responsive to these women.

Historical development of Law: Nuremberg and
Tokyo Trials

During World War |, rape and other forms of sexual assaults not
only occurred regularly and intentionally, but were also given
license, either as encouragement for soldiers or as an instru-
ment of policy.”"2 Both Nazi and Japanese governments imple-
mented various forms of forced prostitution. Axis leaders
expressed their opinions that man should be trained for war
and women for the recreation of the warrior.”"® Even though it
was known that sexual atrocities were taking place during World
War ll, the International community did little, if anything, to pre-
vent such atrocities from occurring or punishing those guilty of
committing them. Under the International Military Tribunal at
Nuremberg (IMT) and the International Military Tribunal for the
Far East at Tokyo (IMTFE), the major war criminals of the Axis
were brought to trial for war crimes, crimes against peace, and
crimes against humanity. "Although the IMT and IMFTE Charters
granted enough flexibility for the prosecution of rape and other
sexual assaults committed against women during World War I,
the failure to appropriately prosecute sexual crimes continued
to minimize the particular harms suffered by women in times of
war and resulted in an absence of forceful precedent for future
punishment of wartime sexual assaults."*

Supplementary to conventional war crimes, the IMT
Charter, gave the tribunal jurisdiction over two crimes never
prosecuted before: crimes against peace and crimes against
humanity. Article 6(a) of the IMT Charter defined crimes against
peace as including the "planning, preparation, initiation or wag-
ing of a war of aggression, or a war in a violation in internation-
al treaties, agreements or assurances, or participation in a
common plan of conspiracy."s As a result of adding crimes




against peace to the Charter, war became an illegal act. Further-
more, it permitted for individual government leaders to be crim-
inally punished for starting a war of aggression. The IMT Charter
defined crimes against humanity as including "murder, extermi-
nation, enslavement, deportation, and other inhumane acts
committed against any civilian population before or during war,
or as persecution on political, racial, or religious grounds."®

Nowhere in the IMT Charter was "rape" or "sexual
assaults" explicitly mentioned. The failure to prosecute sexual
assaults undermined the terrible suffering of the women during
World War Il. Rape was not considered as severe as other war
crimes. Although the gender-specific crimes were not directly
included in the IMT Charter, the tribunal had an authority to
include rape among the crimes. Article 6(b) of the IMT Charter
defined war crimes to include, but "not to be limited to", a num-
ber of specifically listed crimes.” Campanaro points out that the
language of this clause allowed the prosecution to charge rape
as a war crime despite its absence from the list of specific
offenses.

The IMT Charter could have also prosecuted rape as a
crime against humanity. Article 6 (c) of the IMT Charter defines
crimes against humanity as including the "other inhumane acts"
in addition to those specifically named. Indictment brought
under Article 6 (c) included violations of the "general principles
of criminal law as derived from the criminal law of all civilized
nations.”® Thus, entailing the principles of the world’s major
legal systems, the tribunal’s jurisdiction had an effect with viola-
tions such as "murder, rape, assault, battery, theft, robbery,
destruction of property, slavery, kidnapping, forcible confine-
ment, and abduction."® Therefore, provision stated the crimes
against humanity. Furthermore, the tribunal had the ability to
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prosecute those crimes that "violated general principles of crim-
inal law". Rape and sexual assault certainly qualify as such.

Unlike the IMT, the IMFTE included rape among the
crimes charged in the indictment. Nonetheless, rape was only
prosecuted in addition to other crimes. Some defendants were
charged and prosecuted for rape under prohibitions against
"inhumane treatment", "ill-treatment", and "failure to respect fam-
ily honor and rights."'® The inclusion of rape in Tokyo indict-
ments resulted in the first prosecution of the uncontrolled sexual
violence of World War Il. Adding rape in the indictment was
established in the case of a high-ranking Japanese officer
Tomoyuki Yamashita. He was convicted for the commission of
war crimes, including "torture, rape, murder, and mass execu-
tions of large numbers of residents of Philippines, including
women and children", Campanaro remarks.

ICTY and ICTR

The most meaningful developments in the international
approach to individual responsibility for human rights violations
since World War Il have occurred in the 1990s. One significant
addition to human rights law was the United Nation’s founding
of an ad hoc criminal tribunals to prosecute human rights
abusers in the former Yugoslavia and Rwanda. These two judi-
cial bodies, the International Criminal Tribunal for the Former
Yugoslavia (ICTY), established in 1993, and the International
Criminal Tribunal for Rwanda (ICTR), established in 1994,
advance international human rights law by explicitly recognizing
rape as a war crime and by constantly prosecuting rapists. One
of the most significant cases in the trial chamber of ICTY was the
case of Prosecutor v. Kvocka' in November 2001 as the trial
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chamber established that "rape, the threat of rape, and other
forms of sexual violence can amount to torture"12. Furthermore,
the ICTY judgment in the case Prosecutor vs. Zejnil Delalic:
(paras 495) declared: "The condemnation and punishment of
rape becomes all the more urgent where it is committed by, or
at the instigation of, a public official, or with the consent or
acquiescence of such an official. Rape causes severe pain and
suffering, both physical and psychological. The psychological
suffering of a persons upon whom rape is inflicted may be exac-
erbated by social and cultural conditions and can be particular-
ly acute and long lasting."'® Chein Reis identifies health effects
of sexual violence:

Physical consequences include:

unwanted pregnancy,

unsafe abortion,

Sexually Transmitted Infections including HIV,
sexual dysfunction,

infertility,

pelvic pain

pelvic inflammatory disease,

urinary tract infections,

genital injuries

bruises and lacerations.

Psychological consequences include:

Post Traumatic Stress Disorder (PTSD),
depression,

social phobias,

anxiety,

increased substance use and abuse,
suicidal behaviour,

sleep disturbances,

eating disorders,

sexual difficulties.*
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Geneva Conventions.

There is no definition of rape in international law. The ICTR
(International Criminal Tribunal for Rwanda) defines rape under
crimes against humanity.'s> The Tribunal did not limit the defini-
tion to the descriptions of objects and acts. Rather, it looked to
the Convention against Torture or Other Cruel, Inhumane and
Degrading Treatment'®. This Convention lists rape, but does not
define what the act of rape is. The ICTR had to define the acts
before it could prosecute the crime of rape and analyze whether
rape can fall under Geneva Convention. The four Geneva Con-
ventions of 1949 and their Two Additional Protocols of 1977 are
the main treaties which codify the laws of war. The Geneva Con-
ventions prohibit the use of torture in international armed con-
flict against those protected by the Conventions, such as
civilians in occupied territory and prisoners of war. "Under the
Geneva Conventions, torture in international armed conflict is a
‘grave breach of the laws of war-a war crime."!?

Yet, the problem with these protocols is that there is no
recognition of gender-based violations. Thus, rape is not specif-
ically listed as a grave breach. The result of this exclusion is that
rape as a war crime is not clearly covered by universal jurisdic-
tion.'® The International Committee of the Red Cross argues that
the crime of rape should constitute a grave breach since this
violation is a case of "willfully causing great suffering or serious
injury to body or health.”'® In addition, in its resolution on the
elimination of violence against women, the United Nations Com-
mission on Human Rights stated in 1994 that acts of sexual vio-
lence against women and children constitute grave breaches of
humanitarian law.

Furthermore, as Brunet and Rousseau point out, the
only specific measure protecting against rape and other sexual
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violence, is found in Article 27 of the Fourth Geneva Convention.
It states that "acts of rape and other forced prostitution are
defined as attacks against women’s honor, or indecent assault,
thereby setting the tone for the humanitarian law in its approach
to the interpretation of gender-based violations."2 Yet, this pro-
vision’s language does not strongly prohibit rape. Rather, it
presents women as in need of protection. This statement leads
to two separate conclusions. "First are the concepts of protector
and protected that are used both to justify recourse to armed
force and to lessen the civil status of those deemed to need pro-
tection. Second, the designation of rape as a crime against hon-
or embodies a masculine notion of women as property rather
than as victims of violence, humiliation and degradation."2!

Article 3, common to all four Conventions, defines the
minimum standards of behavior that the parties to any conflict
are bound to obey, irrespective of whether they have ratified the
Conventions. Prohibited actions include violence to life and the
person, cruel treatment and torture, and humiliating and
degrading treatment.22 Violations specific to women are not
mentioned as such. They may be included in the general provi-
sion prohibiting violence to life and person, particularly as a
form of cruel treatment or torture. They may also be covered by
the provision prohibiting attacks against personal dignity, in par-
ticular, humiliating and degrading treatment. "Once again, the
choice is left to the judicial authorities to determine the nature of
the rape and other sexual violence in terms of these two possi-
bilities, which are founded upon very different understandings of
the crimes in question."2 No clarification provides for confusion
regarding women’s experience during periods of conflict, as
well as uncertainty as to what is meant by respect for their fun-
damental rights.
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The Additional Protocols to the Conventions have as
their objective the protection of women. Article 76 of Additional
Protocol | states that “"women shall be the object of special
respect and shall be protected in particular against rape, forced
prostitution, and any other form of indecent assault.”24 Other
references in the Geneva Conventions emphasize women’s
roles as child bearers and careers rather than as individuals with
their own rights. 19 out of 34 provisions within Geneva Conven-
tions that allegedly protect women, in fact primarily protect chil-
dren.25 This makes the position of women without children
problematic.

It was the Tribunal of the former Yugoslavia that vigi-
lantly considered the elements of the offence in the first case
involving charges of crimes against humanity. This was the trial
of Dusko Tadic, which resulted in many decisions that had a sig-
nificant influence on the gender-based crimes under internation-
al law.26 According to the Tribunal there must be evidence of
systematic government planning for the charges of crimes
against a civil population, not just against individual civilians, but
acts do not have to occur during an armed conflict.2”

The acceptance of war crimes worthy of forceful pros-
ecution, crimes in which most victims are women, explicitly sig-
nals the acceptance of women as a group within the
international community requiring recognition of their gender-
specific human rights. The classification of rape in the Statute of
the Tribunal affirms the importance of women as equal partici-
pants before international law and institutions. Yet, the omission
of rape from the definition of grave breaches allows the percep-
tion that it is only where they reach the systematic and wide-
spread level of crimes against humanity that they are
punishable as war crimes. Durham and McCormack point that
just as a single act towards the prisoner of war violates the Third
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Geneva Convention so too must a single act of rape in armed
conflict be regarded as illegal under the laws of war.

The founding statutes of the two add hoc tribunals cre-
ated by the UN Security Council maintain the terms and stan-
dards of current humanitarian law. Article 4 of the Statute of the
International Criminal Tribunal for Rwanda lists the grave
breaches set out in Article 3 of the Four Geneva Conventions
and Additional Protocol Il, those acts which constitute war
crimes for this Tribunal. Brunet and Rousseau argue that a com-
parison of paragraphs (a) and (e) of this article illustrates the
fundamental problem as regards the acknowledgment of viola-
tions of women'’s rights:

(a) Violence to life, health and physical and mental
well-being of persons, in particular murder as well as
cruel treatment such as torture, mutilation or any form
of corporal punishment;

(e) Outrages upon personal dignity, in particular humil-
iating and degrading treatment, rape, forced prostitu-
tion and any form of indecent assault;28

The ICTY has jurisdiction over grave breaches of the
Geneva Conventions, although "grave breaches include acts
willfully committed and causing great suffering or causing
injuries to body and health."2® The classifications of rape and
enforced prostitution are considered neither as acts of violence
affecting women’s physical and mental health nor acts of tor-
ture. Rather, these are considered merely as attacks on dignity,
humiliating treatment or indecent acts.

The Geneva Conventions and Protocols are not the
only legal regimes applicable to sexual violence in armed con-
flicts. A second category is that of crimes against humanity.
Crimes against humanity were defined in the Nuremberg Char-
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ter as: "murder, extermination, enslavement, deportation, and
other inhumane acts committed against any civilian population
before of during the war, or persecutions on political, racial, or
religious grounds in execution of or in connection with any
crime within the jurisdiction of the Tribunal whether or in viola-
tion of domestic law of the country where perpetrated."3® The
Nuremberg Charter did not provide an exhaustive definition of
the elements for a crime against humanity.

Definition of rape.

According to the ICTR rape is:

"A physical invasion of a sexual nature, committed on
a person under circumstances which are coercive.
Sexual violence, which involves rape, is considered to
be any act of a sexual nature, which is committed on a
person under circumstances, which are coercive. This
act must be committed:

as part of a wide spread or systematic attack;
on a civilian population;

on certain catalogued discriminatory grounds, namely:
national, ethnic, political, racial, or religious
grounds...."s1

There is no legal definition of sexual violence either but
it includes rape, sexual slavery, forced marriage, forced impreg-
nation and other. As mentioned already Geneva Conventions
define laws and customs of war in conflict situations and thus,
oblige armed groups to those rules. Armed groups are always
responsible for acts of sexual violence committed by their
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forces, in the case of rape, forced marriage, sexual slavery of
forced pregnancy.32

Rape defined as forture:

Furthermore, the ICTY emphasized that many rapes amount to
torture, such as when "used for such purposes as intimidation,
degradation, humiliation, discrimination, punishment, control or
destruction of a person." Additionally, "like torture, rape is a vio-
lation of personal dignity, and rape in fact constitutes torture
when inflicted by or at instigation of or with the consent or acqui-
escence for a public official or other personal acting in an offi-
cial capacity."? In the case of Semanza, Laurent (ICTR-97-20),
the ICTR convicted Semanza of rape as a crime against human-
ity. The conviction was sustained on appeal. For committing
rape as a crime against humanity, he was sentenced to seven
years of imprisonment. Furthermore, the ICTR also charged him
with initiating torture by rape and personally committing torture
as a crime against humanity. For this charge he was sentenced
to ten years. The sentence was maintained on appeal.3*

Rape defined as crimes against humanity:

Yet, it was in June 1996 that the ICTY proclaimed judgment
specifically for the crimes of rape and sexual abuse. The "Foca
8" indictment is significant because it is the first international
criminal indictment dealing solely with crimes against sexual
assaults and sexual degradation. The indictment resulted from
an investigation on the operation of detention centers and com-
mission of gender related crimes during the occupation of
Bosnia. All of the victims are women. The indictment charges
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eight Bosnian Serbs with sixty-two counts of criminal sexual vio-
lence.35 The charges are conducted from the sexual assaults of
Muslim girls and women in the Bosnian city of Foca. Between
April 7 and April 17, 1992, Serb military forces entered Foca and
began arresting Muslim and Croatian residents.3¢ During these
arrests many citizens were beaten and killed. Women and girls
were sexually assaulted. The men were out in the local prison,
while women, children, and the elderly moved to local houses,
motels, or other detention centers.

One of the Foca 8 defendants, and the first to be taken
into the custody by the ICTY, was Bosnian Serb Army Comman-
der Dragoljub Kunarac. Kunarac was the first defendant to be
indicted by an international court solely for acts of sexual vio-
lence.

The indictment accuses Kunarac of entering the Parti-
zan Sports Hall detention and choosing Bosnian Muslim women
and girls to take to his headquarters where they raped the vic-
tims. Kunarac was found guilty of keeping Muslim women in
house for several months. They were treated as his personal
property, which included forced cleaning and cooking. Women
were frequently beaten and raped by Kunarec and other sol-
diers.

He is charged with twenty-one counts of rape and tor-
ture as crimes against humanity and violations of the laws of the
customs of war.8” Amela, one of the rape victims of "rape
camps" in Foca, reveals: "One of the men who harmed me, |
know he is dead, and | know he died very painfully. When |
heard of it, my feelings of happiness were fighting in me. | was
ashamed of those feelings... No reconciliation, no revenge will
be good for me. Even if | saw them dead, all these men who did
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this to me...nothing can bring me back. | do not exist as an emo-
tional being. | am just surviving."38

At the time Amela was sixteen years old. She and oth-
er Muslim women were kept in the school and then in the sports
hall. "In the fog of my mind | can see faces. Every single man
reminds me of them. I'll never forget their hands, their dirty
hands, the dirt under the fingernails. Their smell. The dirty lan-
guage they used to humiliate me. I’ am not certain how long it
lasted. Maybe two days. | was found unconscious, covered in
blood. My hand was broken. | have scars all over my body. But
the worst scars are on my soul."® The lowest estimate made by
research groups holds that during the conflict in the former
Yugoslavia 20,000 women were raped, most of them Muslims.40
With the conviction of Kunarac rape was, for the first time,
defined as a crime against humanity, whereas before rape was
defined as torture.

Crimes that can amount to genocrae.

In addition to rape being defined as torture, or crime against
humanity, rape can also be defined as a crime that can amount
to genocide. In the case of Jean Paul Akayesu (ICTR-96-4) in
1998 the ICTR was called upon to interpret the definition of
genocide as termed in the Convention for the Prevention and
Punishment of the Crime of Genocide (1948). "The Tribunal
found that the accused had the requisite s7ens rea*' to commit
genocide, and had exhibited that aggravated criminal intention
through, /nfer aka, the systematic rape of Tutsi women."2
According to the ICTR, the systematic rape of Tutsi women was
part of the method designed to mobilize the Hutus against the
Tutsi, and the sexual violence was intended to "destroying the
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spirit, will to live, or will to procreate, of the Tutsi group".?
Akayesu was condemned to spend 15 years in prison for crimes
against humanity rape, with the Tribunal upholding the sentence
on appeal.

Since the creation of the War Crimes Tribunal for the
Former Yugoslavia and Rwanda, women are no longer the for-
gotten victims of the war. With the conviction of Jean Paul
Akayesu,* the Trial Chamber defined rape and sexual violence
as acts of sexual nature not limited to domestic definitions of the
crime. "The Akayesu decision in particular is historic because it
authoritatively affirms the intricate linkage of sexual violence to
the genocide committed during the Rwanda conflict."45 Akayesu
served as "burgomaster" of the Taba commune, which gave him
an exclusive control over the communal police and responsibil-
ity for maintaining public order within the commune. The indict-
ment defined acts of sexual violence to "include forcible sexual
penetration of the vagina, anus or oral cavity by a penis and/or
of the vagina or anus by some other object, and sexual abuse,
such as forced nudity™.#6 Including offences such as forced
nudity in the indictment shows that violence is not only resulted
from physical violence, but also includes mental violence of this
nature.

The Chamber found that sexual violence might consti-
tute a crime against humanity or a breach of Article 3 common
to the Geneva Conventions and Additional Protocol Il as an out-
rage on personal dignity. Furthermore, sexual violence consti-
tuted serious bodily and mental harm and could constitute
genocide. Finally, the participation of the accused in the sexual
violence does not have to be restricted to the role of the main
offender but could include ordering, instigating, aiding and
abetting the commission of such acts by allowing them to take
place.4”
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Investigation of crimes.

Investigations of crimes against women in the Former
Yugoslavia and Rwanda came across many legal and practical
problems: the dispersion of victims and witnesses all around the
world; the unwillingness of women to speak of crimes commit-
ted against them through humiliation, shame, fear of public and
family ostracism or fear of retaliation; the intervention of too
many people wanting accounts of their experiences, as NGO’s
or supporting agencies, and official investigations; the passage
of time and the desire not to relive atrocities; and the feeling that
rape and sexual assaults are of less importance compared with
the loss of community, home, possessions and the death or dis-
appearance of family members.48

Rules and evidence relevant to the testimony of sexual
assault victims is a delicate and political subject in both nation-
al and international law. In recognition of the exceptional nature
of rape, the ICTY developed rule 96 to offer greater procedural
protections for sexual assault victims. The rule states:

In case of sexual assault:

"(I) no corroboration of victim’s testimony shall be
required;

(Il) consent shall not be allowed as a defense if the vic-
tim:

has been subject to or threatened with or has had rea-
sons to fear violence, duress, detention, or psycholog-
ical oppression, or

reasonably believed that if the victim did not submit,
another might be so subjected, threatened or put in
fear;
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(Il before evidence of the victim’s consent is admitted,
the accused shall satisfy the Trial Chamber on camera
that the evidence is relevant and credible;

(IV) prior sexual conduct of the victim shall not be
admitted in evidence.*®

Rule 96 recognizes rape as unique form of violence
and victimization. Since sexual assault is often perpetrated in
private, rule 96 eliminates the necessity of witnesses. A victim
may testify against the accused regardless of victim’s verifica-
tion. There is awareness that a victim may consent, fearing that
refusal to submit to the assault could threaten her life or life of
the lives of other members of her family. Under Rule 96 this con-
sent is not legitimate defense. "The court must be satisfied in
camera that any offered consent is valid defense before evi-
dence of such consent reaches open court".% This gives victims
an opportunity to stop illegitimate defenses before they reach
an open court. This possibly prevents further humiliation of the
victim in the case she decides to over exacerbate the story or
she decides to provide with dishonest testimonies, which will be
discussed in Chapter I

Moreover, a victim’s sexual history is legally irrelevant
to the issue of whether there was forced sexual contact, and is
therefore excluded. The final aspect of the Rule 96 seeks to pro-
tect victims from humiliation and supports principally the female
victim-witnesses in verifying the accusations in the indictment.5
Thus, in developing the Rule 96, the Tribunal realizes to what
extent stigma is attached to rape and this appreciation of gen-
der component of crimes of sexual violence is a first in interna-
tional criminal prosecution.

"It is crucial in the elaboration of rules of procedures,
witness protection, collection of evidence and the use of evi-
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dence from a gender perspective to be incorporated in model
for such an international court of law to be enabled to do justice
to women victims of human rights violations.52 Protection of
women and their human rights during times of armed conflict
must be linked to campaigns against violence in society in gen-
eral, since gender equality is an integral component of peace.5?
The emphasis should be on non-violent resolution of conflict
and women’s role within the peace building processes, through
conflict prevention and resolution.

ICC:

In addition to the ad hoc tribunals, a major development in pros-
ecuting rape as a war crime has come to existence with the
International Criminal Court (ICC). The ICC statute, in contrast to
the as hoc tribunals is a permanent institution that ensures the
punishment of such criminals. The Court’s first cases included
the DRC, Sudan and Uganda. They all involve allegations of sex-
ual violence against women.5* Findings of the special United
Nations commission, led by Antonio Cassese, in investigating
violence in the Darfur region in Western Sudan, has found that
the sexual violence amounted to "crimes against humanity with
ethnic dimensions". In its recommendation, the Commission
stated that the war crimes and human rights violations seen
should be submitted to the International Criminal Court. "In my
view the prosecution before this Court of those guilty of sexual
violence is a priority"5.

Crimes taking place in the Democratic Republic of
Congo (DRC) oblige ICC’s consideration of investigation and
prosecution. Cherie Booth argues that the actions of criminals
must be exposed so as to end impunity. It is these kinds of
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actions that send a message to perpetrators that their acts of
massacre, torture and rape will not be permitted, Booth elabo-
rates.

Thus, only since 90s international criminal law brought
sexual violence against women during armed conflict on its
agenda. Through ICC the voice of sexually abused women,
whose suffering has not been acknowledged only because they
were women, is finally heard. This is clearly evident in the case
of northern Uganda where sexual violence was included in three
out of five arrest warrants against officials of the Lord’s Resis-
tance Army.%6 The advancement is also seen in the Rome
Statute that allows for prosecution of a wide range of sex-based
crimes. Apart from prohibiting sexual violence as a war crime in
Article 8, Article 7(1) (g) of the Rome Statute explicitly bans the
crime against humanity constituted by “7gpe sexwval/ sl/avery;
enforced prostitution, forced pregnarncy, enforced sterilization,
or any other form of sexual violence of comparable gravify"s?
Thus, this is a major development in prosecuting sexual
offences by ICC, in contrast to ICTY and ICTR that prosecute
only rape as a crime against humanity. The crime of forced
pregnancy is unambiguously defined by the ICC Statute in the
Article 7 (2)(f) as "the unlawru/ confinement of a wornarn forcibly
maae pregnarnt, with the intent of affecting the ethnic composr-
tion of any population or carying out other grave violations of
/nternational /law's8. The Article 7 is imperative in international
law in relation to women. Forced impregnation with the aim of
affecting ethnic composition of a population is finally punishable
by law.

Article 8 (2)(a) (xxii) of the Statue of the ICC lists war
crimes committed during international armed conflict and
includes: "Committing rape, sexual slavery, enforced prostitu-
tion, forced pregnancy, as defined in article 7, paragraph 2(f),
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enforced sterilization or any other form of sexual violence also
constituting a grave breach of the Geneva Conventions."s?
Durham in this article indicates that crimes of sexual assault
may be starting to be recognized as a grave breach as well as
serious violations.
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MEANS TO FIGHT BACK

Now that we have tried to understand why rape happens on
such an enormous level and what does this means in the legal
aspect, it is of crucial importance to see how on the micro and
macro level an individual can 'work through’ this experience and
try to return to normality. Is there a hope for an individual rape
victim to overcome this horrific experience? Is there a hope for
society? And how does she or the whole society fight against it?
What are the means to the ends? What are means and what are
the ends? Unconventional or conventional? And what does that
mean? These are the questions we should try to answer, or at
least raise awareness about it because ignorance breeds further
violence, as Dan Bar On is fond of saying. In an attempt to
establish a model of ‘'working through’ Dan Bar-On provides an
empirical way composed of five stages!. Although his research
focused on the descendants of Nazi and descendants of Holo-
caust survivors, his approach can be applied on the global level.

Silence/ Knowing: Silence versus Knowledge

The first stage is entitled knowing. Dan Bar-On elaborates by
saying "one has to know what had happened and how one’s
own family members were affected by what had happened dur-
ing the violent acts"2. Thus, there is necessity to know the facts,
what happened, where it happened, how is happened, and why
it happened. It is of crucial importance to have the information
because if one does not know something one cannot possibly
understand it, on the individual as well as societal level. Yet,
rape is a very specific crime, where knowing the facts involves
many other issues. It's a highly complex problem that requires
understanding of the two fold effect of silence / knowing: if not
talked about: silence breads future violence and hatred, thus,
no means for society to go back to normality and further, no
means of preventing future terror of the same nature. If talked
about, knowing produces a weapon against the perpetrator but
stigma as well. Sanja Sarnavka raises here a question of crucial
importance. To understand this particular silence we need to
look silence from the broader context and ask, as she does so
impeccably, "Are women silent because they are powerful or are
they by not speaking, showing protest and disagreement with
public discourse?"? In the search for the answer, Sarnavka cites
Susan Gal’s analysis of silence and gender by providing exam-
ples of where silence means power. To name just a few, silence
of a priest, a psychoanalysis and a police inspector testifies to
their power, as they silently judge speakers and make judg-
ments about them*. Thus, Sarnavka concludes that "silence is
equally eloquent and meaningful as speech, and we can explain
it only by analysis in relation in which it appears with other signs
and broader context in which it is realized".5

But what does silence and speech mean for women in
general in society? Sarnavka further argues that women’s voice




is still perceived and not interesting and powerful enough to be
considered as the saying of the day, the year, or the century.
When women are supposed to speak in public they most often
become quiet because no one is listening. Girls from a very
young age are thought to be pretty and quiet, while boys, on
contrary are thought to be aggressive.b It is this that is prepar-
ing them for future rolls in life, stupid pretty girls, being silent
because men know better, Sarnavka points out. Consequently,
"the silence of women, it seems, is neither resistance nor pow-
er, but acceptance of powerless position".” Thus, silence is a
sign of fear, or powerlessness.

As a result, if speaking for women in general creates
problem, what does speaking for women in the context of rape,
since sex is still being a taboo subject in many of undeveloped
societies, where virginity is still considered women’ greatest
asset, mean? It means exactly this: stigma, which provides for
rejection by the society. This is why women are silent. As we
have mentioned earlier, this creates an immense problem: if
they are silent, how do we and, thus society, know what has
happened to them? Let’s first consider some aspects of society
in which they live. This brings us to the next level of Dan-Bar-On
argument: context: "This knowledge has to be framed as a part
of a wider understanding or meaning making. This could be reli-
gious, historical, ethical, psychological meaning making frames,
or even a combination of them."8

Context: Stigma °

One the most horrible effect of sexually abused women after
they have been raped is that they are denied by their families
and their community. Even if a society acknowledges that they

were the victims of war they only feel pity and they still ostracize
and recluse this group of people. History shows that theses
forms of social and cultural norms, behaviors and attitudes
towards raped women did not change much from the period of
ancient times till today. In ancient times the rape of a woman
was considered a property crime, a crime committed against
the man who owned her. During war, the value of women was
even on the lower level.

Roy Porter states that the crime [of rape] was principal-
ly that of stealing or abducting a woman from those who owned
her, normally her father or husband. Moreover in the case of a
virgin, rape destroyed her property value on the marriage mar-
ket, and brought shame on her family. Violated daughters might
be given as offerings to nunneries, and in many societies, they
were married off to the abductor or rapists'0. Taking a close look
into today’s tradition Islamic / Muslim societies, one observes
that this trend did not change much. Indeed, women are still
supposed to get married as virgins in some cultures, even in
some parts of Bosnia. In Medieval times raping a virgin of noble
birth was considered an effective and common method for a low
status knight to be able to marry above his station.

Even in modern times the shamefulness of rape is still
so strong that it brings disgrace of the whole family, who instead
should have some understanding for the victim. "Society
openly and forthrightly discusses the details and dis-
closes the names of other brutal crimes and victims,
such as murder, but it surrounds assault crimes with
secrecy, and this secrecy provides shelter to igno-
rance. Surrounding sex crimes with secrecy, with
something which should not be openly discussed,
treating the subject as taboo, has displaced the shame-
fulness of the act onto the victim/survivor, instead of




the perpetrator, where it belongs"!'. Sajor argues that
many women who have been subjected to sexual violence dur-
ing armed conflict have been ostracized and discriminated
against by their families and communities. They are unjustly per-
secuted because of what has happened to them.

One of the victims in the India’s Partition, Nirmal,
explains how "even when they were united with their own fami-
lies, brothers and fathers weren’t ready to take them back™. The
women are no longer seen as deserving respect. "[People]
pities these women, showed them kindness, but they thought of
them as orphans, as deserted children... as if something had
gone wrong with them™.12 Jadranka Cigelj shares her experi-
ence:

It happens with people who don’t know so much about
it. One prisoner that was in the concentration camp will
never tell you that. But when you hear the word poor
thing, it tells you everything. This word doesn’t show
compassion, this word stigmatizes. The same hap-
pened with the humanitarian people. For long time,
they identified it as our profession, you know she is a
prisoner, she was raped. And that is the person who,
thanks to your misfortunate story, got somewhere on
the top. But thanks to God there were people like that.
Even the bad things become good in the end. It is peo-
ple like these that made fighters out of us. But the word
poor thing is already a stigma. And word raped and
constant representation of that, and then in one
moment when you come somewhere, you feel isolat-
ed, he used you, and then you can get lost, you are not
worth further conversation. There were moments when
they were teaching me how to seat in a plane, eat and
rest. And you are full of negative energy, but if you
show it they will say, she came from the concentration
camp, she is crazy. Or, don’t mind her, she was raped.

The society doesn’t allow you to come back to normal-
ity. She is not allowed to get back to normally because
then she is not in accordance with what the majority
think. She has to be stigmatized until the end and must
be crazy. We all came across this. A friend of mine is a
stomathologist. People do not want her to do their
teeth, because for God’s sake, she was raped. Those
little things, that are not our complexes, those are com-
plexes of society that you come to.13

Damaged reputation constrains the women who are
being devalued in their respective culture and enables them to
regain confidence and self-respect, without which they can
hardly carry on their normal lives or support others. In many
instances women have had to flee from their countries for fear
of their lives and that of their families. Sajor suggests that these
acts of violence should be recognized as such by the interna-
tional community and support systems should be developed to
assist in adjustment process. These should include programs
aimed at helping women achieve economic stability, as well as
services for counseling and should also assist women to devel-
op a long term sense of security4.

Forms of cultural and social observance in ex-
Yugoslavia also attest that there is perhaps a bigger stigma
attached to rape victims than in some Western culture. Hoefgan
reveals that it is possible that the poorer and more rural areas of
the former Yugoslavia attached a greater stigma to rape. Middle
class and urban victims may be speaking up more than the
poorer, rural victims, reflecting class divisions among their west-
ern counterparts. In her lecture 'The Forms of Violence after
Genocide in Bosnia and Herzegovina’, Janja Bec-Neumman
points out that Yugoslavian society was a "peasant, deeply tra-
ditional, patriarchal society". Although in the span of 30 years,
from 1940 to 1980s, about six million people moved from the




rural to the urban society, nonetheless the system of values,
morals and culture did not change that rapidly.’> Bec con-
cludes: "Micro-self matriarchy was dominant and was strongly
correlated with macro-level patriarchy supporting and reproduc-
ing it." Furthermore, Hoefgan argues, Serbs abused this notion
during the war in Bosnia. The fact that the Serbs used rape as a
weapon of war may be best explained with Dan Bar-On’s con-
cept of ‘Backyard Psychology’. Historically, Serbs were for cen-
turies in the ’backyard’, domination of the Ottoman,
Austro-Hungarian, Nazi, and Communist Empires. Always being
in subordinate position, they internalized aggression. Conse-
quently, this repressed aggression provides for lack of self-
respect and lack of respect of others. Bec concludes that the
result produced a Serbian society based on; "culture of vio-
lence, culture of lies, culture of denying, culture of envies, cul-
ture of greediness, culture of cruelty, culture of indifference for
suffering of Others."16

In traditional Islamic / Muslim society, virginity is of cru-
cial importance in maintaining family honor'7. Raped women are
considered unworthy of a man, spreading shame and disgrace
on a whole family. Once it is lost, an unmarried woman will not
be accepted, and according to religious tradition, Muslim hus-
band would not take back his wife once she was touched by
another man, even if she was raped. Rape as a torture has also
been used in Irag by Saddam Hussein’s regime that operated a
policy of official rape. It is another example where rape is used
as a weapon of war also due to the fact that this is a terrible dis-
honor for Muslim women. "Rape has been used to crush the
spirit of political prisoners, to recruit women into the internal spy
network, and to ‘break the eyes’ of families and communities".®

Where does she go then? If rejected by father and hus-
band, does she have any resources to support herself? The atti-
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tude of Muslim men to raped wives was: "It would be better if
she died". In some cases, women are not only denied their eco-
nomic and social rights by their families, but also their funda-
mental right to life, as some women are even killed by their
family or members of their society.

"The fear of punishment or rejection from one’s own
family for ’allowing’ herself to be raped suppresses others from
speaking". To avoid harming the reputation of other women in
her village she will remain silent. Even sexually active women
are taught that that "purity" and sexuality are invaded and
changed by a rape?®. In contrast to a rape victim, no one ques-
tions whether a victim of torture consented, nor is a torture vic-
tim seen as dishonored. Community members do not doubt
torture victim’s purity or morality. Procedures protecting rape
victims’ identities are critical in assuring victims’ safety, and to
maintain their credibility and integrity within their communities.

Thus, when ostracized by the community, women are
deprived of their social standing?0. Their ’stained’ reputation has
economic consequences in societies where women’s access to
resources, such as land, are dependent on their relationships
with fathers, husbands, brothers and sons. Turshen discloses
that customary and statutory laws regulate those relationships
and severely limit women’s political power in much of Africa.
Women’s ability to marry or remained married is greatly jeop-
ardized if there are victims of rape and consequently their abili-
ty to provide for themselves and their children. The families of
rape victims may reject their daughters and any children born of
rape. As a result, they loose an access to an agricultural liveli-
hood in rural societies. Perpetrators are aware of this, and inten-
tionally and strategically commit the mentioned crime in the war
zones.
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Rape intensifies women’s vulnerability because of the
many social and cultural issues related to women’s "cleanliness"
and "good behavior'. Ugandans regard non-marital sex as
abhorrent even in circumstances where women and girls have
been sexual slaves to soldiers. This does not spare them from
being rejected from families and future husbands. Human
Rights Watch reports that in returning to their communities the
women experienced shame and humiliation. Some were
ridiculed by men who said that they were "used products that
have lost their taste". A study conducted in early 1997 of 36 mar-
ried women raped by LRA or government soldiers found that 30
had been rejected by their husbands or husbands’ relatives;
three had not been chased away but their husbands no longer
supported them and expressed fear that they carried the HIV
virus, Turshen points out.

The AIDS epidemic has made women in polygamous
households equally rejecting of co-wives who have been raped.
In Rwanda, "among the weapons of choice calculated to destroy
while inflicting maximum pain and suffering was HIV"2'. What is
of vital importance to note is that nearly 9% of adult Rwandans
are infected with HIV/AIDS. It is not known what proportion of
the population was infected during the genocide nor how many
of the infected women were not provided with minimum care by
their families in the moments of long suffering and tormented
deaths.

In societies where marriage and motherhood define
women’s lives, divorce leads to economic deprivation. Many
Ugandan customary laws discriminate against women in the
cases of divorce and devolution of property in case of hus-
band’s death. In most areas in the country, women may not own
or inherit property, nor may they have custody of their children
under local customary law. Ugandan society stigmatizes single
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women with children under customary law. In some situations
this accusation becomes reality because many poor, socially
ostracized women do turn to prostitution to feed themselves
and their children. Apart from physical and psychological
wounds, rape of women has also a great consequence because
it undermines the capacity of both women and their communi-
ties. "In a war-torn society, becoming a prostitute or a camp fol-
lower may be a women’s best economic option to support
herself or her family"22.

As women are rejected by their communities after suf-
fering rape, they have no choice but to live by servicing soldiers.
Askin explains that this also occurred in Asia after the World War
Il ended, where many forced sexual slavery victims had no alter-
native but to continue prostitution because their families and
society rejected them, and thus, they had no other means to
support themselves?3. A young Liberian woman, Agnes, illus-
trates this example with her story by a relationship with a soldier
of the non-Liberian peacekeeping forces ECOMOG. The rela-
tionship is based entirely on economics. "We just believe in the
barter system that started during the war. You get the pleasure
of my body, | get the pleasure of your pocket™, explains
Agnes?4. In this context, forced sexual violations are horrifying;
surviving rape and bearing the child of a rapist means loss of
family, community and livelihood. According to the government
reports after the genocide in Rwanda, 2000 - 5000 children were
born to women who were raped?s.

Silence breads ignorance, ignorance breads violence.
Knowledge provides power.

In the context of self-scarifying matriarchy, by keeping
silent women are collaborating with the perpetrator. Caught up
in the patriarchal structure, she self-sacrifices her well being, by
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keeping her anguish and misfortune inside herself. She will
keep silent because rape is shame, its unacceptable by the
society. Raised with the patriarchal values, her biggest goal is to
get married. Thus, we may conclude that women are legitimate-
ly silent. If she is already married, she will not talk about it again
because it is shame for a husband to have a wife who was
touched by another man. By not talking, she is protecting the
man as well. Consequently, "she is silencing the acts and
responsibility of the perpetrators"26 But, Dan Bar-On pleads, suf-
fering needs acknowledgment. It is of crucial importance of
women to speak up in order to try to overcome her trauma. This
brings us to the next point of Dan Bar-On’s 'working through’
model: strong emotional reaction. "After the knowledge has
been framed, usually a strong emotional reaction will follow,
which could be positive or negative, specifically toward parent
toward this process is related."?”

Truth versus lie

Certain women, realizing what has happened, hurt and justifi-
ably outraged decide to fight back. But what is their weapon of
choice? Can rape be confronted by force? Women can not win
in conventional combat, but are there any alternatives? They
certainly can not use the same means that the perpetrator used.
If the asymmetrical arguments holds, the counter weapon will
be unconventional as well, due to the fact that the power rela-
tions between two sides are severely unequal. But to restore
power disadvantages victims have to "resort to unconventional
or asymmetrical means to fight it, avoiding its strength and con-
centrating on its vulnerabilities"2¢ Bishara further more argues:
"The answer to asymmetrical conflicts, lies beyond the definition
of the asymmetrical enemy and could be found in the asymmet-
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rical solution, like the possibility to deploy wide range of preven-
tive measures to deter and preempt future threats and emanat-
ing from new enemies with new non-Orthodox means."® If we
brake down this sentence and relate it to rape, can we then say
that the asymmetrical solution of prevention measures is break-
ing the silence and saying the truth as this, as we have seen in
the previous chapter, resulted in gender sensitive prosecution in
international law and the Hague Statute that finally recognized
rape as a war crime. Jadranka Cigelj, explains:

"Rape was starting to become a crime during the war.
Mostly, thanks to women from Croatian and Bosnia,
feminists who started analyzing what has happened.
Us, victims, did not initially even think of this, but later
on we also got included. That was sometime in 1993.
We wanted to organize something like the Hague tribu-
nal. We wanted to awaken the world leader’s con-
science with our stories, to prevent future deeds of the
same sort. We knew that there are still women going
through this, war continued until 1995. So we got acti-
vated, one by one, in November 1992. | was the first to
speak, but other women spoke as well as they were
coming from Prijedor to Zagreb. Its how we grew
stronger. We gave the first interview in November of
1992 to CNN. It was eleven of us, but five spoke pub-
licly.30

Cigelj explains that the truth was the women-victims
weapon of choice:

In the beginning that was the revenge, that was our
weapon against them. First two or three years that was
our only weapon with which we could respond to the
aggression that was done to us.3! Truth, we knew that
only our truth could do it.
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As Dan Bar-On’s mentions, there is a strong emotional
reaction attached to it as well as a counter emotional reactions2:
In the begging we were full of hatred. But later on, when you
came back to normality you start thinking differently and start
realizing that you cannot hate one nation, every nation has its
bad people.3® In quoting Habermas, Dan Bar-On points out "A
change in asymmetric relationships happens only when it is
publicly identified in the subjective language of the weaker
side."34 In identifying truth as a powerful weapon, Bar-On further
argues that there is a need to reveal identities of victims as well
as of the perpetrators.3® Can we then say that ICTY and ICTR
and media are the only tolls women have against these perpe-
trators? If the argument goes that the secrecy provides for
shamefulness of the victim, and not the perpetrator, is it possi-
ble to argue that if the victim testifies and openly discusses what
has happened, she is placing the shame where it actually
belongs, on the perpetrator? She is not the victim any longer,
she is fighting against the perpetrator.

Now that we have observed the positive features of
how women victim’s stories enormously contributed to the
development of the international law, we can question are there
any negative aspects involved. The question of great impor-
tance that imposes itself is how do we know something is true
in the first place? How do we know that all of these stories are
completely accurate? And how do these stories affect, still on
going war, society, if anyhow? Are there any downfalls to over
exacerbation of numbers or raped women as well? Indeed,
there are claims that many women decided to lie as well. Recall
from the last chapter that the confidentiality of women are guar-
anteed. The prosecution needs only the testimonies of witness-
es. Furthermore, women may talk to a psychologist so he / she
judges her present psychological condition, but interestingly
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enough, the defense does not have access to these docu-
ments.3¢ Certain women feel that their traumas are not enough
and at certain times they accuse innocent people. Are theirs sto-
ries always credible? Can we always know what the truth is?
Who decides upon this truth? Why don’t we ever hear about the
truth of German women that were raped by Russian soldiers in
the World War 11?

On this delicate issue, Cigelj’s recollections testify and
speak volumes:

Maybe there was even a greater number of victims but
women are silent. But also on the other hand, | got
information that there was less numbers of victims
where it was said there was more. Numbers are not
good signs of showing the destiny of human misfor-
tune. Every side is keen on execration. It would be hor-
rible if it was one victim, what's more 200, 300
thousand that they said it was. Then there would be
many more children born. Not all women victims had
educational background in a way to have birth control
mechanism. In our group only one got pregnant, but
that was after she got out of the camp. Her torturer fell
in love and continued to rape her even after she got
out of the camp.37

In some moments some of us execrated stories, but
we would stop it. The truth was so horrific that there
was no need to say anything that would overcome it.
And | think that today it is not for the purpose of
revenge, but for the purpose of enlightenment of all the
horrific things that war brings along with it. All the neg-
ative that happened to you, you can change into
something positive. Then you see the purpose of what
you did, and also in some way you the purpose of why
destiny threw you into that hell; to go out of it, so you
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don’t drawn in your pity but rather that with your truth
you stop this cycle and save someone else from the
same hell.38

There were women from our group that didn’t want to
tell their story. But we told their story. Not mentioning
their names. The testimonies were accepted after the
investigation. There were cases when they over exe-
crated stories. This is that psychological moment when
women though that if they don’t add someone else’s
misery as part of their own, they will not be convincing
enough. Majority said the truth, but there were times
when you here some story and you stay speechless.
You don’t know how to react because it is your friend
that lied. You have to find some excuse for her. There
were times when you think whether to add that to your
story as well, or to pretend you didn’t notice she lied in
the first place. Or you try to find an explanation.
Depends who is interviewing you. If that is a profes-
sional, as in my case the federal prosecutor of Ger-
many, | decided to tell the truth. In Dusko Tadic case
women over execrated. They said he raped me. He did
not rape me. Tadic really did not come to us women.
Men should testify about him. In one way ICTY tried to
make me say that | saw what he did. Then they said
that | am an unreliable witness3.

That was when the story that | am an unreliable witness
started. Then there was other time as well. It was when
the attorney of Miroslav Kvocka came to ask me will |
testify as a witness for defense. | said why not. | am not
afraid, who ever has to testify against him, let him tes-
tify. He really helped us. Whenever he was in charge,
every other night, men were not allowed to come to us.
He was there until June 24t, when his position of
deputy commander was degraded. The orders always
came from outside. There were times when they want-
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ed, when they came and they asked to take women
out, but he put the guards in front and did not allow it.
I will never forget that.40

Thus, by deciding to speak these women gained pow-
er, which in turn, on one side stigmatized them, and on the oth-
er liberated them of the shame. That bring us to the question of
who is talking about women war victims and why? In Croatia it
was NGOs and an independent media. But was the media
always used correctly? Did it further reinforce nationalism if the
number of women victims of rape used as a weapon of war
exacerbated? From the perspective of the Croatian NGO'’s, The
Center for Women War Victims, Vesna Kesic claims that women
victims are used for spreading the hate, national intolerance and
war propaganda.4! Furthermore, she claims that media showed
these victims if this benefited nationalistic propaganda. Victims
were perceived as "passive and defeated victims of the demor-
alized enemy".

The manipulation of victims, use of unchecked state-
ment and information as well as number of victims was for the
reinforcement of nationalistic discourse that was the dominant
ideology in Croatia at the time. She claims that this "wmed
women Into yet another means of war and political account - set-
ting and exacerbation of ethnic hatrea, which, in turn, led to new
war conficts and further victimization of wormen. The media did
not shrink from the crudest commercial and sensational
exploitation of war crime to sell all the nationalist - conditioned
mass market. They competed in exclusive carrying off drastic
stories and exaggerated the numbers. The data was supplied
by the state and professional institutions whose ethnic is sup-
posed to guarantee secrecy and non-misuse of data. 74e w/i-
marte example of misogyny, hysterical nationalism, and utterly
/nconsiderate atlifude fowaras womern in the article Hrvatice silo-
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vane da br rodife cetnike (Croat Wormen raped fo Give birth fo
Chetrniks), was published in Sloboari fieanik of 75 July 1993. The
report on the raped wornen included shots of pornographic
movies in which wormen are tortured. "2

If we consider that the role of media is instrumental in
how we perceive and interact with each other in the world4,
keeping in mind the influence of the role of media in the social-
ization roles#4, thus nationalistic belonging as well, we may con-
clude that the media texts such as these, supplied by state and
professional institutions, in addition to reinforcing them with the
image, which has even stronger impact on the public, had as its
aim to reinforce nationalist feelings by pointing to the public of
Croatia pitiable Croatian women that are raped.

With reinforcement of patriarchy the media in 1990’s
changed especially in representing women. Much research
done on the subject proves that the media had for its aim to
shape and strengthen the traditional women’s role. These analy-
ses of media show that women had less and less of public val-
ue. Women’s interest in public sphere are focused on their
bodies as mothers or sexual objects.4> Media pays more atten-
tion to 'women’s subjects’ than when the state controlled the
media. Women were mostly shown as victims and passive
objects, and many reports have unnecessary details of pictures
and description of violence and sex.46

Thus one can conclude that media played big part in
reproducing roles established by patriarchy. The testimonies of
victims were not shown for the ’right reason’, no one in media
cared about these women. It was shown for the 'wrong’ rea-
sons, and that is to benefit the existing nationalistic propagan-
da. Thus, it reinforced nationalism and hatred. But those 'wrong’
reason might be the ’right’ for the enemy. So in this way, the
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portrayal of rape becomes an unconventional form of warfare as
well. By using media, even if certain crimes did not happen, the
society still thinks that they did, and thus is it unconventional
because it produces fear and terror, being one of the asymmet-
rical enemy’s aims. Looking from this perspective, the enemy
succeeded in his strategy. Media, which reinforces psychologi-
cal terror, is one of the greatest assets an asymmetrical enemy
can have. Simply put, the media knows it all, and we can only
watch the news to get the truth.

Becoming Independent:

Nonetheless, without media women would never reach the fifth
stage Dan Bar-On explains as becoming independent: "If one
succeeded in working through all these 4 phases s/he may be
able to integrate the knowledge, understanding, , the strong
emotional reaction and the splitting and become independent
from the person / event in question."” Cigelj explains that even
though it was hard to talk about her intimacy in public it helped
her get stronger. She explains that the danger to keeping your
story inside yourself is that a victim is prone to depression and
other psychological illness. Thus a victim can not reach the fifth
stage of becoming independent from the trauma. On the other
hand, talking about it makes victims feel that they are contribut-
ing to something good by sharing with people their traumas and
that they in turn, begin to view the war in negative light, espe-
cially the behavior towards women in war. Repeating the story
numerous times is of crucial importance: "finally you feel empti-
ness, as if this enormous pain came out of you. 7%ere /s no
secret anymore, you are not hiding anything, they canmnot hurt
you anymore. All of sudden, as you become stronger, and all of
us became stronger, and you start saying your story without cry-
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ing, you feel as if you speak of someone else. The respect
towards you starts to grow as well. People respect you as a per-
son, and your strength, and your wish to come back to normal
life. You start to get rid of the stigma. But you are not aware of
this as it is happening, you realize this only later."48
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CONCLUSION

Cigelj is one example of a person who was able to reach all of
the five stages, which Bar-On describes, even though sharing
this kind of trauma in the society where she lives does not
always come without its consequences. She moved beyond
emotions of hatred, where she used her story as a means to get
back at the perpetrator, to emotions where she understands that
hating one nation is not a way to move forward in her life.
Nonetheless, the media also could have abused her story to get
to the enemy as well. Whether her tactic has proved to be con-
ventional or unconventional, symmetrical or asymmetrical, it
remains for the reader to decide. The important thing is that she
is able to live her life normally and tell her story for a different
reason, so it serves a humane purpose. At the end of the three
hour-long interview she concluded: who ever pays a high price
in life knows how to appreciate it and knows life’s values. Then
you try to act positively, and this means you deserve your life.
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She was one of the first to go to the media, along with
other similar stories with the support of NGOs, which con-
tributed to the development of rape being prosecuted by inter-
national law as a crime against humanity, and a crime that can
amount to genocide. Will international tribunals succeed in stop-
ping rape from happening in the future conflicts by punishing its
use as a weapon of war? Gender sensitive prosecution evolved
over time in a process of historical continuity and cumulative
experience, from the IMFTE to ICC, which achieved a major
breakthrough in terms of women’s acceptance in international
law. However one can’t help but wonder: is this a prevention
mechanism that can stop future perpetrators from using rape as
a weapon of war? What do the crises in Uganda, Sudan and the
Democratic Republic of Congo signal and behold for the 21st
century? To conclude, legal statuses have their risks and
rewards: on the one hand we have rape classified as a war
crime, however numerous aspects of that classification leave
the door open to allow it to become an even greater asymmet-
rical weapon of war, such as the lack of need for witnesses.

Rape crimes are committed for a multitude of reasons
in all wars. Rarely is sexual assault commit for just one reason,
and frequently, the various reasons combine and merge, mak-
ing them difficult to distinguish concretely or separate excep-
tionally. The growing numbers of raped victims with each new
war signifies that rape is not a side-effect of war but rather that
it is becoming a crucial methodology in fighting an asymmetri-
cal conflict. As such, the rape project has both, the short term
and the long term goals. Almost always rape is about power and
abhorrence. The short term aim of rape is humiliation, degrada-
tion, subordination, and severe physical and psychological
injury. Women are particularly affected in an armed conflict
because of their gender status in society. The fact that the ’ene-
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my’ attacks a civilian woman rather than a male soldier testifies
that women’s bodies have been turned into a symbolic war
front. Women of all ages suffer displacement, loss of home and
property, poverty and family separation and disintegration. In
the long run, the asymmetrical rape technique aims at popula-
tion expulsion by terrorizing civilian population, at destroying
the possibility of procreation in the community by attacking the
values one society holds dear, and in this unconventional way it
intend to destroy one group of people.

In its almost immeasurable complexity and multifac-
eted impact, rape is an ideal asymmetric weapon in today’s
unconventional wars. While legal remedies can justly punish its
use in the international arena, on the fragmented, local battle-
fields of today’s conflicts its calculated use as a strategic
weapon of hatred may only be beginning to be used to its full
effect. Instead of focusing on how to dissuade its use and
explaining its growing prevalence, we must instead further
argue for its codification as a heinous tool of war and further
develop comprehensive processes, such as Bar-On’s in order
to help its victims overcome their stigma and suffering.

Moreover the international community must remain vig-
ilant in the face of those who would develop further ways to
exploit rape as a weapon of war. While the foot soldiers may
simply follow their commander’s orders to rape the female pop-
ulation of in order to achieve a full stranglehold over their oppo-
nent’s terrain, what of the various other media and nationalist
interests that can and have exploited the image of the raped
women on the battlefield? Women need not only to have inter-
national law on their side, as well as a proven technique for
helping victims, but they must also have the understanding,
sympathy, and compassion of society as a whole, both on the
macro and micro levels.
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